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SUBJECT: REQUEST FOR LEGAL INTERPRETATION

The California Energy Resources Conservation and Development Comamission (Energy

e Commission) expects to receive a number of applications for approval to build and repower*

thermal power plants in the near futnre. You have asked that the State Water Resources
Control Board (State Warter Board) provide its legal interpretation of several laws aﬁ‘actmg these
applications. Your questions and responses follow:

1. OQUESTION: What level of, pkysiwi and operarional alteration of @ existing power plant
would trigger a new or revised National Pollutant Discharge Elimination System (NEDES)
permii? - |

RESPONSE: The repowering proposals are likely fo involve two types of changes - a

change in ownership and an alteration or expansion of an existing power plant. The

following discussion very briefly summarizes the law applicable to permit modaﬁcancns

The memorandum then addresses these two particular changes.

The State Water Board and Regional Water Quality Control Boards (Regional Waler‘Boards)

issue NPDES permits under 2 state program approved by thc United States Environmental

Protection Agency (EPA) pursuant to the Clean Water Act? Permits issued by the bioards
. [

' Energy Cammission staff have stated that “repowering” projects inchude any rnechamcal change in a power plant
!hat increases power by 50 megawatls or more.

? 330US5.C § 1251 et seq.
! Ser id, § 1342(b); Wat. Cade, div. 7,¢h. 5.5,
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must compl 4y ly with all applicable provisions of the Clean Water Act, implernenting EPA
tegniations’, and any more stringent state requuments

State law governing the permit program provides that perits may be terminated or modified
for cause.” This prevision is implemented with 2 standard permit oondmon, stating that the
permit may be modified, revoked and reissued, or terminated for cause.” EPA’s permit
regulations elaboratk on the circumstances under which a permit can be transferred, mocixfed,
or revoked and reissued.®

Additionaliy, the State and Regional Water Boards have suppiementary authonty upder the
Porter-Cologne Water Quality Control Act (Partes-Cologne Act or Act)’, to review and
revise waste discharge requircments, on their own motion, for both point sources regulated
under ap NPDES permit and non-point sources regulated under non-NPDES waste discharge
requirements. For NPDES permns this authority is limited to actions that are consistent with
NPDES program mquuemcnts '

a. Chappe in ownershin

il EPA regulations provide three ways for a permit to be transferzed to a new owger. Under
limited circumstances, an NPDES permit can be automatically transferred to a new owner. Xf
this is not possible, the permit will have to be etther modified or revoked and reissved to
reflect the change in ownership.

An NPDES permit may be automatically transferred to a2 new permittee if three conditions
are met:

(1) * The current permittee notifies the Regional Water Quality Control Board (Regional
Water Board) at least 30 days in advance of the proposed transfer date;

{2) The notice includes a written ageement between the old and rew permittees on the
terms of the transfer; and

! Ses 40 CF.R. § 123.25, specifying the requirements for state permit programe.
¥ See Wat Code §§ 13370, 13372, 13377; Cal. Code Regs.. fit. 23, §§ 2235.1-2238.3.
¢ Sep wat. Code § 13381
! See 40 C.FR. § 122.41{f); Cal. Code Regs., 1it. 23, § 2235.2.
' 40CF.R §§ 12261-122.63.
¥ war Code § 13300 et seq.

" Ser discussion in Attorney General's Statement for the State [NPDES] Program and State Pretreatment Program
© Administered by the {State Water Board] and the {Repional Water Boards), May 1987, pp.91-953.
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(3) The Regional Water Board does not notify either party of its intent to modify or
revoke and reissue the permit."! :

In all other cases, an NPDES pemmit can b'.:' !ranst‘erred to 2 new owner only by modification
ot revecation and reissuance of the permit.? Modifications can be sxthcr MAJOT OF JAAOT,
Major modifications require public notice; minor modifications do not.” A permit can be
transferred to 3 new owner by a minor permit modification :f th: Regional Water Boaxd
determines that no other changes in the permit are necessary

If an ownership transfer cannot be done antormatically or through a minor permit
modification, the transfer has to be done through a major medification or revocation and
reissuance of the permit. In a major modification only the conditions subject to modification
are reopened. [fa permit is revoked and reissued, the entire permit is reopened.

tion or ion of the Power Plamt

A repowering praject that alters or expands an existing power plant in 2 manner that
matexially changes the discharge can trigger either a permit modification or revocation and

W reissuance. The federal regulations provide that an NPDES permit can be modified if
“[tThere are material and substantial alterations or additions to the perrnitted fanility or
sctivity.... which occurred afier permit issuance which jusnfy tbe application of permit
conditions that arc different or absent in the sxisting permit.™"® The regulations also allow
the permit issuer o revoke and reissue on this besis if the permittee either requests or agrees
to this approach.'

Whether a particular repowering proposal falls into the category of “material and substantial
alerations” will depend upon the facts specific to that proposal. In general, it is probably

safe 1o say that facility changes or additions that consist only of replacemeat of existing

production equipment and that do not result in any change in the character or volume of the d
waste stream would not require permit modification. On the other hand, repowering projectd /7
that cbange or expand a power glm_:"c in a manner that alters the cha:actm' oL volu.me of the i

et TE

exmung waste stream hkely m"'!freq u!re a gﬂmﬁ' moralﬁcabon

R U

" &0 CRR § [22.81(b), Wat. Code § 13377, Cal. Code Regs.. tit: 23, § 2235.2.
R 4QCFR § 12261,

Y Seeid. §§ 122,62, 122.63.

" Seeid § 122.63(d).

* Seeid §122.62(a)(1). Secalsoid § 122 él{l}, which requires & permitiee to report planned physical alterations
ar additions to & permitted facility.

% 1 §122.62(a).
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In some cases, reconstruction at an existing industrial site, such as a power plant site, can
result in a.“new sovirce”, rather than a pemit modification.!’ If reconstruction results jn a
“mew source”, 2 new NEDES permit would be requized.  ~

Under the Clean Water Act, the United States Pnvironmental Protection Agency (EPA) is
required to establish federal standards of performance for new sources in certain industrial
categories. The categories include steam electric pow % A “source”, in general, is an
industrial facility from which pollutants are discharged.” A “new source™is a source that is
constructed afier EPA publishes proposed standards of performance for that industral |
category.”® EPA published new source performance standards for the steam electric power
gencrating point source category in the early 80°s.*
The new source performance standards were intended to apply state-of-the art reatment /]
technology requirements to new sobyces because these dischargers have the opportunity 10 g
install the new technology at the time of start-up.” This philosophy also has been apptiedfo
certain reconstyuction activities at the site of an exigting source. Thus, reconstruction will ‘ﬁ..-’
o Tesult in 2 “new source™ if it “totally replaces the process o production squipment that '
v canses the discharge of pollutants at an existing source”, or “[ijts processes are i
independent of an existing source at the same site.™ I determining whether “iis processes
- are substantially independent”, the permit issuer must consider factors such as the extent to
which the new facility is integrated with the existing plant; and the extent to which the new
u'a.ciiity is engaged in the same general type of activity as the existing source.”’

Two important consequences flow from 2 Regional Water Board determination that a
~ ' | repowering project results in 2 new source. Fisst, discharge from the new facility must
comply with the applicable new source performance standards, which are effective ypon

™ Seeid, § 122,62¢)(1), note,

* 33U8.C §1316. - .

" Section 1316(a)(3) states thac “[tjne term "source’ means any building, strucrure, facility, or instailation from
vehich there is of may be the discharge of polluranty." -

® Section 13 16(a)2) defines “new source™ as “any source, the construction of which is comemented aftar the
publication of proposed regulstions preseribing a standard of performance under this éection whick will be
applieable to such source, ifsuch standard is thereafier promulgated in accordance with this section,”

™ 40 CF.R. Part 473. ‘ _

# Training Manual for NPDES Permit Writers (EPA 833.B-93-003), Mereh 1993, p.4-1.
® 1d. § 122.29().

¥ 1d. § 1222913,

California Environmentel Protection Agesicy
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commencement of operation.®’ Second, the Regional Water Bosrd's adoption of 2 ge:m:it for
the activity will be subject to the California Environmental Quality Act (CEQAY™.

2. QUESTION: Should the discharge from a repowered thermal power plant with once-

. through cooling be treated as an "existing discharge” or & "new discharge” under the State
Water Board's Water Quality Control Plan for Control of Temperature in the Coastal and
Interstate Waters and Enciosed Bays and Estuaries of California (1975} (Fhermal Plan or
planj?

RESPONSE: [t depends. In the majority of repowering cases, the developers propose to
tuild & new plant at the existing plant site but 10 usa the existing plant’s intake and discharge
stictnres. Discharge from the new plant will be a “new discharge™. In all other cases,
whether the discharge from the upgraded plant is new or existing will depend on whether
there 13 2 “material change™ in the existing dischavge.

The Thermal Plan was originaily adopted as state policy for water quality control in

January 1971.%" 1t was revised several times and ultimately replaced with the curreat plan. ?
The original policy version distinguished between “existing discharge™ and “new discharge”.
The original definitions were carried through largely unchanged into the later versions and,
finally, into the plan.*®

The Thermal Plan defines a “new discharge” as:

A. Any discharge that is not presently taking piaceunless wasie discharge requirements
were adopted and canstruction had commenced prior to plan adoption; or

B. Any discharge which is presently taking place and for which & “material change” is
proposed but no construction had commenced prior to plan adoption.”

Construction had commenced if the dischasger had executed a contract for on-sife
. construction of for major equipment related 1o the condenser cooling system.™

¥ 72 § 122.29(d)(4). The permittee has no mare thay 90 days to dewonstrate compliance.
¥ See Public Resources Code § 21000 ef s2q.
. ¥ See Wat, Code § 13389; Cal. Code Roge,, tit. 14, § 15263, See also respense to Question 5 of this memorandunm,

 The policy was titled “Policy Regarding the Canzro! of Temperature in the Coastal and Jnterstate Waters and
Euclosed Bays and Esuaries of California™.

¥ “I'he policy was revised in October, 1971, and May, 1972

* The word “plan” was substituted for “soiicy” in the Thermal Plan. la addition, one of the policy amendments
substitited “or lor “and” & e conjunction in the definition of "new discharge™.

" Themmal Plan, par. 11.

Cajifornia Environmentaf Protection Agency
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Presumably, the Regional Water Boards have not yet adopted parmits for the proposed ,
repoweying projects, and construction has not yet commenced. Thus, 2 surface water &
discharge from 4 repowering project will be a “new discharge” under the Therma! Plax if y
either the discharge is 101 presemly taking place or it is a “material change” in an existing }

discharge.

When the original thermal policy was adopted in 1971, the concept of “material change™ in z
discharge was already included in the Porter-Cologne Act. Under the Act, any discharger
proposing a material ohange in the character, location, or volume of the discharpe was
required to file a new report of waste discharge.> In 1972 the State Water Board defined
“naterial chagge™ in regulations. These ragulations provide that a material change includes,
but is not limited to, the addition of a new process or product by an industrial facility
resulting in a change in the character of the waste, a significant change in disposal method or
arch, or an increase in flow beyond that specified in the waste discharge requirements.®
Three years later, the State Water Board adopted the Thermal Plan without substantively
revising the definitions of new and existing discharges. Thus, the term “material change™ in
the Thermal Plan must be interpreted to have the same meaning as that contained in the
State Water Board’s regulations,

la contrast to a “pew discharge™, an “existing discharge™ undar the Thermal Plan includes
any discharge that js curremly taking place or a material change in an existing discharge for

2
., par. 10. o
™ Stars 1969, <. 482, § 13. This requirement is currently contained in Water Cade § 13260(c}, See also Water
Code § 13264, , _
* Cal Code Regs., tit. 23, § 2210, The reguiation reads: . .
“A materiat change in the character, locarlon, ot volume of the discharge requiring a waste discharge report

includes, bur is not limited to, the following: ’ )

(2) Addition of 2 major industrial waste discharge 1o & discharge of essengially domestic sewage,
or the additien of a new process or product by 2n industrial facility resuiting ¢n a change in the chazacter of the
waste.

{b) Significant change in disposal method; e.g., change fom a land disposal to a direct discharge
© water, or change in the method of treatment which would sipnificantly alter the characteristics of the waste.

(c) Sigpificant chenge in the digposal area, e.g., moving the discharge 10 snother drainage arta, 10
a different water body, or to a disposal area significantly removed from the original area potentially causing
different water quality or nuisance probiems.

{d) Increase in flow beyond that specified in the waste discharge requirements.

(e} Increase in area or depth to be used for solid waste disposal beyond that specified in the waste
discharge requirements.” :

Caklifornie Environmenial Protection Agency
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which construetion had commenced prior to plan adoption® Existing theymal discharges
were grandfathered-in in the original thermal policy for two reasons. First, it was felt that the
investment that would be neaded to upgrade the existing facilities to meet more stingent
thermal limitations might not be justified, given the age of the facilities. Second, the

nrbines, condensers, and ceoling systems in these fasilities were designed for a particular
design temperature that dictated the flow across the condensers and the Temperature
differential between the intake water and the discharge. New facilities, on the other hand,
could be built with a different condenser design that could enable these facilities to meet the
thermal limitations for a new discharge,

A majonity of the repowering project developers propose to build a new plant at the site of an
existing plant but to use the existing plant’s intake and discharge stractures. The discharge of
thermal waste from the new plant should be considered “sew” under the Thermal Plan for

" several reasaus. First, this discharge is not, in fact, “currently taking place.” Second, even

assuning that the discharge is “currently taking place”, discharge from the new plant would
very likely be a material change in the discharge from the old plant because a gragter amount
of heat will be discharged from the ncw plant. Because the now plant will operate more
efficiently than the old cge, the new plant likely will be in operation & greater length of tire
o 2 daily or anpual basis, Finally, the discharge should be classified as new becsmee this is
copsistent with the intent of the original themal policy. 1f a new power plast is built, the
pfojmpmpomvﬁlhavemeopgommﬂym desigu e plant to meet the more stringent
thevmal Iimits for a pew di N

If 2 repowering project involves something less than complete replacement of the existing
plant, discharge from the upgraded plant will be “new” if the construction resulis in 2
matenal change in the discharge from the existing plant. This must be decided on a
case-by-case basis. If the modifications result in increased heat loading, increased
temperature, or altered flow, discharge from the upgraded plant shonid be considered new.
The discharge of thermal waste from an upgraded plant is likely to rasult in increased heat
loading because the plant will be more efficient and, thus, cap be operated a greater length of
time on a daily or angual basis.

QUESTION: Water Code Section 13550 through 13552 address the use of potable water for
nonpotable uses under certain circumstances where recycled water is available. Are all

* See Thermal Plan, par, 10. An “existing dh,M" also included a discharge for which wasts discharge
requirements hiad been established and construction commenced prior o plan adoption.

* Under these circumatances, the new plant probably is aiso 2 “new source™ under the Clean Waser Act beesuse it
will “totaily (replace] the process ar production equipment that causes the discharge of peliutants =t an existing
source” Ses 40 CF.R. § 122.29(0).

California Environmental Protection Agency
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“sources of drinking water ", as defined in State Water Board Resolution 88-63, considered
poiable?

RESPONSE: No. Water in a “source of drinking water”, in fact, may not be potable.
Resolution $8-63 defines “sonrces of drinking water” as those waterbodies that are

designated as suitable, or potentially suitable, for municipal or domestic supply.
Resolution 88-63 focusses on identifying those waterbodies that actuslly or potentially could

. be used for drinking water, i.e. they have sufficient vield, etc. The water in these

waterhodies, however, may or may pot ba potable. “Potability™ focusses on the suitability of
the water for drinking, Water that is “potable” has tomcetccmmdrmhngwawrstandards
established by EPA and the State Department of Health Services *

QUESTION: Water Code Sectipn 13550(a) requires the use of recycled water in kex of
potable water under ceriain conditions. One of these canditions is that the “source of
recycled water is of adequate quality for these uses . . . . Does “adequate quality” mean
that the recycled water can be used without additionad treatment?

RESPONSE: The answer is probably yes. “Recycled water™ is defined to mean “water
which, a3 a result of tredtment of waste, is suitable for a dixect beneficial use or a controlled
use that would not otherwise oceur and is thezefore considered a valuable resource.”

Wat. Code §13050(). Thus, the definition of “recycled water” assumes that it has been
treated in order to be usable. Section 13550, likewise, compares the cost of “supplying and
delivering the treated recycled water”™ with supplying potable domestic water. Again, the
wordmg of this section implies that the recycled water has received prior treatment.

QUESTION: Can final non-NPDES waste discharge requivrements be issued jor a
repawering project prior ta Energy Commission certification of the praject?

RESPONSE: No. As a responsible agency, the Regional Water Board cannot adopt fnal
non-NPTES waste discharge requirements or an NPDES permit for a new source befare the
lead agency, the Energy Comumission, certifies the pro;ect under its certified regulatory
program.

The Energy Comm:ssson certifies power plant sites and related energy facilities undcr the
Warren-Alquist Act®® Theact of certifying a projcct is a discretionary approval subject to

3 See, 0.8, Health & Saf. Code § 113843, which defines “potable water™ as water that complies with the standards
for a wansient noncommunity water system under che Califomnia Safe Drinking Water Aet, § 116275 et req.

* Pub. Resources Code § 25500 et seq.

California Environmental Protection Agency

LAs



@s/26-2061

h.

David Maul -9 HAR 2 4 1999

o9: 57 SWRCS DIV WATER QU ITY » 91619758774@ NO. 888

¢ 4

CEQA.* The Encrgy Commission acts as lead agency when cemfymg power plant projects
because it has the pnncxpal responsibility for project appmval

The Energy Commission’s power plant certification program has been certified by the
Resources Agency as exemptfmmtheCEQAxeqmmnito prepare environmental impact
reports (EIRs), negative declarations, and initial studies.” In lieu of these, the Energy
Commission prepares 2 substitute environiental document, called a staff assessment.
Energy Commission staff prepare both & preliminary and a finsl staff assessment prior to
project certification. Project centification is the Energy Comuission’s final project approval.

When a Regional Water Board adopts waste discharge requirements, the Regional Watcr
Board gives i disoretionary approval for a project, This action is subject to CEQa.“
Regional Wm Boards must also comply with CEQA when adopting NPDES permits for
new sources.” They are exempt from the CEQA requirement to prepare environmental
documents, however, for all other NPDES permits. When issuing waste discharge
requirements or new source permits for power plant projeots, the Regional Water Boards act

- as responsible agency.

A vesponsible agency complies with CEQA by considering the EIR or negative deciaranan
prepared by the lead agency when reaching its own decision on project approval* Before
reaching 2 decision on.a project, a responsible ageney must consider the environmental
effects of a project as showm in the lead ageney’s EIR or nagzuve declaration and feasible
mitigation measures and alternatives within the agency's power.™® The responzible agency
rmust cestify that its decision-making body reviewed and considered the infonmation in the
EIR or o ggatm declaration; and the respansible agency must make the required CEQA
findings.

When a lead agency prepares a substinne environmental document under 2 cerfified program,
the documest must be used by responsible agencies where certain conditions are met.”’
These conditions address the informarion that must be included in the substitute document,

™ See id. §§ 23065, 21080, 25500,

*® See id, § 25500; Cal. Code Regs., tit. 14, § 15367,

' gee Cal, Code Regs., 1it. 14, §15251(k).

42 gee Pub. Resources Code § 21065, 21080; Wat. Code § 13260, 13377
9 see Wat Code 13389; Cal, Code Regs., fit. 14, § 15263.

“ See Pub. Resources Code § 210801,

“ See Cal. Code Regs., tit. 14, §§ 15050(b), 15086(f)-(g).

% See id. §5 15050(), 15096(5).
¥ See id § 16251. -
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consultation requirements, and other provisions. In the absence of evidence of
moompha.u::e by the cemﬁed lead agency, compliance with the conditions will be

presumed.

Thus, assuming that the Energy Commission has complied with the conditions for use of a
substitte environmental document, the Regionsl Water Boards will have to use that
document when adopting waste discharge requirements or & new source permit for a
repoweting project. As explained above, however, the Regional Water Boards cannot take
fina} action on apmject until the lead agency, the Energy Commission, bas tzken final action
itself. _

® City of Sacramento v. Sicite Waier Resources Control Board, (1552) 2 Cal.App.4th 860, 977, 3 Cal.Rptr. 2d 643,

£53,
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